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Court of Appeals of the District of Columbia. 


Frank Bowman, Appellant, 
vs. 

United States of America. 


a Supreme Court of the District of Columbia. | 

Criminal. No. 34738. 

j 

United States of America, Plaintiff, 

vs. 

I 

I 

Frank Bowman, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed apd proceed¬ 
ings had, in the above-entitled cause, to wit: 

j 

1 Indictment. 

i 

Filed in Open Court March 31, 1919. J. R. Young, jClerk. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, January Term, A. D. 1919. j 

District of Columbia, ss : j 

i 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present : 

That one Frank Bowman, late of the District of Columbia afore¬ 
said, on, to wit, the sixth day of July, in the year of out Lord one 
thousand nine hundred and sixteen, and at the District of Columbia 
aforesaid, contriving and intending to kill one Clarence jJ. Keefer, 
feloniously, wilfully, purposely, and of his deliberate and premedi¬ 
tated malice, in and upon the said Clarence J. Keefer, then and there 
being, did make an assault; and that, in making said assault as 
aforesaid, he, the said Frank Bowman, so contriving and; intending 
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to kill him, the said Clarence J. Keefer, as aforesaid, a certain fire¬ 
arm, of the kind commonly called a pistol, then and there loaded 
and charged with gunpowder and with metal bullets, and in the 
right hand of him, the said Frank Bowman, then and there had and 
held, feloniously, wilfully, purposely, and of his deliberate and pre¬ 
meditated malice, did discharge and shoot off. at. against and upon 
him. the said Clarence .T. Keefer; and that he, the said Frank Bow¬ 
man, with one of the metal bullets aforesaid, by him out of the pistol 
aforesaid, then and there by force of the gunpowder aforesaid, dis¬ 
charged and shot off as aforesaid, then and there feloniously. 
2 wilfully, purposely, and of his deliberate and premeditated 
malice, did strike, penetrate and wound him. the said Clar¬ 
ence J. Keefer, in and upon the left side of the breast of him. the 
said Clarence J, Keefer; and that he, the said Frank Bowman, by 
such striking, penetrating and wounding of him. the said Clarence 
J. Keefer, as aforesaid, in and upon the left side of the breast of 
him, the said Clarence J. Keefer, as aforesaid, did thereby then and 
there feloniously, wilfully, purposely, and of his deliberate and pre¬ 
meditated malice, give to him, the said Clarence .1. Keefer, one 
mortal wound: of which said mortal wound, he. the said Clarence J. 
Keefer, on. to wit, the said sixth dav of Julv. in the vear aforesaid, 
and at the District of Columbia aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, do 


sav: 

That he, the said Frank Bowman, him. the said Clarence J. 
Keefer, in manner and form aforesaid, feloniously, wilfully, pur¬ 
posely, and of his deliberate and premeditated malice, did kill and 
murder: contrary to the form of the statute in such case made and 
provided, and against the peace and government of the said United 
States. 


JOHN E. LASKEY. 
Attorney of the United Staten 
in and for the District of Columbia. 


(Endorsed:) Criminal. No. 34738. United States vs. Frank 
Bowman. Murder in the First Degree. Witnesses: Esther Brown, 
Joseph Grant, M. P., A. B. Scribner. M. P.. J. Ramsay Nevitt. M. D. 
A True Bill: Isaac Gans, Foreman. 


3 Supreme Court of the District of Columbia. 

Wednesday, April 2", A. D. 1919. 

The Court resumes its session pursuant to adjournment. Mr. Chief 
Justice McCoy presiding. 

******* 


Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Wash¬ 
ington Asylum and Jail, and by his Attorney R. I. Miller Esquire; 
whereupon the defendant being arraigned upon the indictment, 
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i 

pleads Not Guilty thereto, and for trial puts himself uppn the coun¬ 
try and the Attorney of the United States doth the like. 

M emorandum-. 

| 

June 3, 1919.—Defendant guilty as indicted. 

I 

I 

Supreme Court of the District of Columbia.! 

Wednesday, June 25", Al D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

I 

I 

| 

* * * * * * * 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Wash¬ 
ington Asylum and Jail, and by his Attorney R. I. Miller Esquire; 
and thereupon the defendant’s motion for a new trial coming 

4 on to be heard, after argument by counsel is by the Court 
overruled, to which action of the Court the defendant by his 

Attorney prays an exception which is noted; whereupon the Attorney 
of the United States moves the Court to pronounce the isentence of 
the law in this case; whereupon it is demanded of the defendant 
what further he has to say why the sentence of the law! should not 
be pronounced against him, and he says nothing except as he has 
already said; whereupon it is considered by the Court that for his 
said offense, the defendant be taken by the Superintendent aforesaid, 
to the Asylum and Jail aforesaid, whence he came, and ithere to be 
kept in close confinement and that on the 20" day of August, A. 1). 
1919, he be taken to the place prepared for his execution! within the 
walls of the said Asvlum and Jail and then and there between the 
hours of Seven (7) o’clock and Ten o’clock ante meridian of the 
same day, he the said defendant be hanged by the neck until he be 
dead, and may God have mercy on his soul; and thereupon the de¬ 
fendant bv his Attorney R. I. Miller notes an appeal to the Court 
of Appeals from the foregoing judgment, and the Attorney of the 
United States in open Court waives the issuance of citation; where¬ 
upon the Court fixes the bond for costs on appeal at fifty dollars. 

*’ I 

Memorandum. I 

i 

July 14, 1919.—Appeal bond approved and filed. 

! 

5 Supreme Court of the District of Columbia. | 

i. 

Thursday, July 24", A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

♦ * * * * * * 
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Upon motion of the defendant, by his Attorney, it is this 24" day 
of July, A. D. 1919, by the Court ordered that the sentence of death 
pronounced upon the said defendant June 25" 1919. to take effect 
August 20" 1919, between the hours of Seven o’clock and Ten 
o’clock Ante Meridian, be and is hereby stayed and postponed, to 
be carried into effect on Friday September 26" A. I>. 1919. between 
the hours named in the said sentence; whereupon it is Ordered, that 
the time for submission to the Court of the Bill of Exceptions in this 
cause, be and the same is hereby extended until the 15" day of Sep¬ 
tember, 1919. 


Tuesday, September 9", A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Ju: 
tice Gould presiding. 


Come as well the Attorney of the United States, as the defendant 
by his Attorney R. I. Miller Esquire; whereupon it appearing to 
the Court that it is in the interest of justice, upon motion of the de¬ 
fendant. bv his said attorney, it is this 9" dav of September, A. I). 

1919, by the Court ordered that the sentence of death pro- 
6 nouncod upon the said defendant. June 25" A. I). 1919. to 
take effect August 20" 1919. between the hours of Seven (7) 
o’clock and Ten (10) o'clock Ante Meridian, be and is hereby stayed 
and postponed, to l>e carried into effect on Friday January 16" A. 1>. 
1920, between the hours named in the said sentence; and thereupon 
it is ordered by the Court that the time to submit tlie Bill of Excep¬ 
tions in this case be and is hereby extended to and including Oc¬ 
tober 7" 1919. 


Memoranda. 

October 7, 1919.—Time to submit Bill of Exceptions extended to 
and including October 17, 1919, and to file Transcript of Record to 
and including October 27. 1919. 

October 17. 191,9.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Friday. January 9". A. D. 1920. 

* ' * 

't he Court resumes its sessions pursuant to adjournment. Mr. Jus¬ 
tice Stafford presiding. 

* * * * * * * 

McCoy. C. ,T. 

• • 

Come as well the Attorney of the United States, as the defendant 
by his Attorney R. I. Miller Esquire; whereupon it appearing to the 
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Court that it is in the interest of justice, upon motion of the 
7 defendant, by his said Attorney, it is this 9" day of January, 
A. D. 1920, by the Court ordered that the sentence of death 
pronounced upon the said defendant June 25" A. D. 1919, to take 
effect August 20" A. D. 1919. between the hours of Seven o’clock 
Ante Meridian and Ten o'clock Ante Meridian, be and is hereby 
stayed and postponed, to be carried into effect on Friday June 18", 
j920, between the hours named in the said sentence; and the Bill 
of Exceptions taken during the trial of the case is thifc day signed 
and ordered of record. 


Assignments of Error. 
Filed January 19, 1920. 


The defendant assigns, as reversible error, the following: 

1. The action of the trial court in receiving, over the jobjection of 
counsel for the defendant, the testimony of the witness, Esther 
Brown, regarding an alleged confession made to her by j the defend¬ 
ant that the deceased was not the only white man he had! ever killed. 

2. The action of the trial court in receiving, over the objection of 

counsel for the defendant, evidence relating to the assault, alleged to 
have been committed by the defendant upon the witness. Esther 
Brown, on November 19, 1918. j 

3. The action of the trial court in receiving, over the objection of 

counsel for the defendant, evidence relating to thfc assault al- 
8 Ieged to have been committed by the defendant upon the wit¬ 
ness, Esther Brown, on November 20, 1918. 

ROBT. I. MILLER, 
Attorney for Defendant. 

Memoranda. \ 

j 

1 

j 

January 19, 1920.—Application of defendant to prosecute appeal 
without prepayment of costs, filed. 

Order allowing appeal without prepayment of costs, filled. 

Designation of Record. 

i 

Filed January 19. 1920. • ! 

. V / I 


The Clerk will please prepare the record on appeal in! the above 
entitled cause, said record to include: j 

1. The Indictment. 

2. Defendant’s Plea. 

3. Memorandum of Verdict. j 

4. The minutes of the Court showing the overruling of the mo¬ 
tion for a new trial and the sentence. 
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5. Memorandum of the filing of the appeal bond. 

6. Order changing date for the execution of the sentence. 

7. The Bill of Exceptions. 

8. Assignments of Error. 

0 9. This Designation. 

ROBT. I. MILLER, 
Attorney for Defendant. 

I consent that the above shall constitute the record on appeal. 

JAMES J. O'LEARY, 
Assistant U. S. Attorney, D. C. 


10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
1o 9, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel, herein filed, copy of which is 
made part ot this transcript, in cause No. 34738. Criminal, wherein 
United States of America is Plaintiff and Frank Bowman is De¬ 
fendant. as the same remains upon the files and of record in said 
Court. 

Tn testimony whereof. I hereunto subscribe my name and affix 

the seal of said Court, at the City of Washington, in said District. 

this 5th dav of February. 1920. 

• %• 

fSeal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, 

• Clerk. 

By W. K. WILLIAMS, 

Assistant Clerk. 


11 Tn the Supreme Court of the District of Columbia. 

Criminal. No. 84738. 

United States 


v. 

Frank Bowman. 


Mr. J. J. O’Leary, 

Assistant. United States Attorney 

for the District of Columbia: 


Please take notice that a Bill of Exceptions, of which the annexed 
is a copy, will lie submitted to Mr. Chief Justice McCoy, the Justice 
presiding at the trial of the above entitled cause, for settlement, on 
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Friday, the 12th dav of September. 1919, at the hour <j>f 10 o'clock, 
V M" 

Con. to Oct. 7th. 1919. and including Oct. 17, 1919J 

ROBERT I. MILLER, 

V.. J., 

Attorney for Detentiont. 

\ 

Service of the above notice and annexed copy of proposed Bill of 
Exceptions accepted this 25 dav of August, 1919. 

TAMES J. O LEARY, 

Ass't U. S. Att’y, D. C. 

I 

I 

12 In the Supreme Court of the District of Columbia. 

Criminal. No. 34738. i 

i 

I 

United States 


Frank Bowman. | 

Bill of Exceptions. I 

j 

I 

Be it remembered that the above entitled cause came on for trial, 
on the 2nd day of June, 1919, before Mr. Chief Justice McCoy and 
a jury, Mr. J. J. O'Leary, Assistant United States Attorney for the 
District of Columbia, appearing for the Government, and Mr. Rob¬ 
ert I. Miller, appearing for the defendant. 

Thereupon, the Government, to maintain the issues! on its part 
joined, offered the following testimony: 

Carl Reiser, being called as a witness, testified as follows: That 
he is an employee of the Corby Bakery Company and lives at 1520 
North Capitol Street, this city; that he was a first cousin of Clarence 
Keefer, the deceased, and had known him all his life; that in 1916, 
witness and Keefer resided in the same house; that on the morning 
of July 7, 1916, witness saw Keefer’s body in Lord’s M oods and the 
next morning he saw the same body at the District Morgue. 

Thereupon, Mr. Shonenberg, having been called as a witness, 
was excused without testifying upon the admission by counsel for 
the defendant, that the Clarence Keefer, whose body was found in 
the woods, was the same Clarence Keefer named in the! indictment 
and whose body was at the Morgue and that he came to his death by 
a gunshot wound. 

I 

Thereupon, James Ramsey Nevitt, being called as a witness, tes¬ 
tified as follows: That he is the Coroner of the District of Columbia, 
and held that office on the 8th day of July, 1916, jipon which 
13 day he performed an autopsy upon the body of Clarence 
Keefer; that the man died from Hemorrhage and shock as a 
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result of a gunshot wound of the chest; there were two gunshot 
wounds in the chest, one in the right chest at the junction of the 
second rib, the other in the left chest about the same distance from 
the junction of the second rib. and it was found in the body at about 
the junction of the sixth rib. the sixth intercostal space; the bullet 
which penetrated the left chest passed through the heart and made 
a fatal wound; the other wound was at the border of the sternum, 
which is the breast bond, and about the second rib; the bullet pen¬ 
etrated the lung and passed backward and downward, the point at 
which it was found in the body being lower than the point of en¬ 
trance. 

Thereupon. Muriel Burgess, having been called as a witness, 
was excused without testifying upon the admission bv counsel for 
the defendant that she would testify that when she retired, the de¬ 
ceased was on the front porch and had his shoes off. 

Thereupon, Alice Reiser, having been called as a witness, was 
excused from testifying, upon the admission by counsel for the de¬ 
fendant. that she would testify that the deceased “had removed his 
shoes some half hour before and was out on the porch with this lady 
and his mother and he started to walk toward the woods and they 
told him not to go in his sock feet, and said he would be back in 
about five minutes.” 

Thereupon, counsel for the defendant admitted and Louis Ban- 

field would testify to the same effect, and that Albert Hardesty 

would testify that he heard two shots in the woods. 

* 

Thereupon. Carl Reiser, lieing recalled as a witness, testified as 

follows: That he found the body of Clarence Keefer, the deceased. 

in Lord’s Woods on the morning of .July 7, 1916, a good square' 

from Michigan Avenue and a good square from Bunker Hill 

14 School; deceased was laying with his head on top of the hill 

at the bottom of which was a hollow and with his feet across 

the little path, or trail; witness summoned the police and was present 

when they arrived and picked up a hat-pin. a ring and a newspaper. 

which were offered and received in evidence: that the pin was found 

within fifteen feet of the bodv. the ring was not verv far from the 

hat-pin. and the paper was laying where the grass was depressed: 

there was -a wound on each side of the chest of the l>odv: that thev 

• • 

searched for weapons in the woods, but found none: the deceased was 
in his stocking feet: the body was found aliout fifteen feet from a 
place where the grass was depressed, as if someone had been sitting: 
it was at this depressed spot that the articles above-named were found: 
a pop. or ginger ale bottle was found about ten feet away, as if it had 
been thrown awav from there. 

Thereupon, counsel for the defendant admitted that another wit¬ 
ness “would testify exactly as this young man. that a bottle was 
about fifteen feet away from the depression in the grass and that the 
ring and pin and other things were found there.” 
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| 

Thereupon, counsel for the defendant admitted that Officer 
Reith would testify the same as Officer James E. Armstrong. 

Thereupon. James E. Armstrong, being called as a witness, tes¬ 
tified as follows: That the distance between the spot where the grass 
was depressed and the spot where the body was found was about 1*2 
or 15 feet. 

i 

i 

Thereupon, Esther Brown, being called as a witness,! testified as 
follows: That she has been living at 1736 Tenth Street, X. W., 
since July 1918, and has been employed by R. S. Walter, of 2941 
Tilden Street, Chevy Chase, for four years; that prior to living on 
Tenth Street, she lived on Fifth Street and then on S Street; that she 
had known the defendant but a couple of months prior 1 to July 6, 
1916, but had not been out with him until that evening; that on the 
evening of July 6, 1916, about 6:00 or 6:30, she met the defendant 
on S Street and thev tood a Brookland car at Ninth and F 
lo Streets, transferring at Ninth and G Streets, and went to the 
end of the line, where, after purchasing ice creani, cake and 
two bottles of sarsaparril-a at- a store, they walked up ini the woods 
anc sat down: she had never been out that wav before: thev sat on 
the grass beside the road, the defendant facing down the hill and 
she facing him; while sitting in this position, she heard! a noise in 
the leaves, and said so to the defendant, and he said that someone 
live 1 around there and he thought it was probably chickens scratch¬ 
ing in the leaves; she then heard the noise again, and by this time 
“Flank Bowman had gotten up and shot at the man, arid the man 
fell, and by that time 1 jumped up and I seen the man./ “By that 
time he gotten up and shot the man once, and 1 looked around 
and seen it was a man, and he was loading his gun and lie shot him 
two more times, and I hollowed, “Stop shooting the map”, and he 
run and grabbed me and asked me was I going to tell it.! I says. “T 
haven’t anything to do with it”, and he said, “If I thought you 
would tell it, I would shoot you and leave you here tod/' I said, 
“No, don’t shoot me.” The noise was behind her and after the first 
shot she turned around and saw it was a man. then the; defendant 
ioaded his revolver and walked over to the man, who was lying down 
and shot twice again; that when he made the above remark to her, 
after shooting the man, he had hold of her arm and the gun in her 
face; that then they left the woods and got on the car when witness 
discovered the loss of her hat-pin and the defendant the j loss of his 
ring; (the witness thereupon identified the hat-pin); that after they 
got on the street car, witness asked defendant if he thought he killed 
the man; “He said, yes. I said, T am so sorry you killed that man,” 
and he replied to me, he says, ‘If you sav you are sorry I killed that 
man, that white man’ he savs, Til shoot vou anvwav/i” There- 
upon the witness was interrogated by counsel for the United States 
as follows: 

I 

Q. Did he say anything about the first and last*? A. The 
first and last? 

! 

2—3363a ! 
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( l. Did he say anything alx>ut the first white man he had shot 
and the last? 

To the answering of which question the defendant, through his 
counsel, then and there objected, upon the ground that the question 
called for testimony concerning a confession hy the defendant of 
other homicides than the one involved in the indictment upon which 
the defendant was being tried, and which the defendant was there¬ 
fore unprepared to defend. But the objection of the defendant was 
overruled by the Court, to which ruling the defendant, through his 
counsel, then and there excepted. That the question was then re¬ 
peated by counsel for the Government and answered by the witness 
as follows: 


Q. Was anything said about shooting white men? 
that was not the first white man I ever killed. 


A. He said 


Q. Anything else said about white men? A. That is all he said. 

The witness further testified that the defendant told her that he 
was a policeman and could shoot anyone he wanted to; that after 
leaving the car in the city, she went to her home on S Street: that 
on the following Saturday, the defendant called to see her. she was 
sick in hed and the defendant came to her room: he had a news¬ 
paper with him and witness asked him to let her see it. hut the de¬ 
fendant said. "No. I am afraid you would see something in here 
about that man I killed and you will tell it". That the defendant 
had 'a gun with him and when asked by witness why he had his 
gun. he said. "I carry it all the time.” "lie taken his gun out and 
laid it on the table, and T asked him please, because l was scared 
of the gun, and he said 1 should not l>e scared of the gun. T 11 prob¬ 
ably use it on you some day/ " “He told me he always thought I 
would tell he shot the man." That thereafter the defendant 
17 purchased some furniture with witness’ money and carried 
it to his house, and witness then went to live with him. 

Q. And lived together as man and wife, is that correct? A. After 
he stole my furniture and carried it to his house. I had to. ves. sir. 

The witness further testified that another woman was living at 
the house at the same time and after she left the defendant, the other 
woman continued to live there; that after she left, the defendant 
came out to her service place to see her and came again several times. 

The witness was then interrogated as follows: 


Q. Do you recall an incident that occurred when some soldiers 
were around you? A. Yes, sir. 

Q. When was that? A. That was November 19th, at 11th and U 
Streets. 

Q. What happened there? 

A. To which question and which line of examination, counsel 
for the defendant objected, on the ground that the purpose of the 
examination was to elicit from the witness testimony of an assault 
made upon her bylthe defendant on November 19, 1918, more than 




11 


FRANK BOWMAN VS. UNITED STATES OF AMERICA. 

a year and four months after the homicide charged in the indict¬ 
ment. But the trial court overruled the objection of the defendant 
and allowed the witness to answer the question; to which action on 
the part of the trial court the defendant then and thiere excepted. 
The witness then answered the question as follows: 

I 

I 

A. 1 got off a Chaw Chase car that night at 11th <fe U Sts. and 
Frank Bowman stepped off the car behind me and I looked around 
saw that it was him coming after me with a knife in h,is hand, and 
I asked him to to cut me, and there was a bunch of soldiers, and I 
run to the bunch of soldiers. 

That the soldiers stayed with her until she got on!the car and 
went back to Chevy Chase: that on the next morning, that 
IS is on the morning of November 20, 1918, about twenty min¬ 
utes past seven, as the witness was going up U Street to take 
a Chevy Chase car to go to her work, she saw the defendant stand¬ 
ing at 11th and U Streets, and walked toward him aind when in 
front of Forrest’s Tailor Shop he walked across the street toward her 
and caught hold of her arm, and told her to turn around and go 
back home; that the witness refused, saying she was gbing to work 
and the defendant said, “I am going to shoot you this! morning, 1 
am going to kill you”; that the defendant then pulled a gun and 
shot her five times, and she was taken to Freedman’s Hospital, where 
she was attended by l)r. Harlee. At this point, counsel! for defend¬ 
ant again objected to the whole line of testimony and upon his ob¬ 
jection being overruled, the Court allowed him an exception. 

The Court: I may as well say now, so the jury will have it in 
mind, this defendant is on trial here for the crime of murder. What 
you have just been listening to, if it happened, constitutes an as¬ 
sault. He is not on trial for assault, but in view of what this wit¬ 
ness has stated about his threats, if she told him against; him, to get 
rid of her, this goes in for the purpose of showing that he did these 
things, that lie undertook to carry out those threats and attempted 
to get rid of the witness. Tf such an assault was made, it is always 
a circumstance hearing on the person’s guilt, so it is bciijig admitted 
for that- purpose and that purpose only. 

The witness further testified that while she was at the hospital, 
she talked with Detective Kelly and identified a hat-pin; he showed 
her. | 

I 

I 

j 

Thereupon. Loris IT. 'Hale, being called as a witness, testified . 
as follows: j 

Q. On the morning of Novemlier 20. 1918. did you have occasion 
to be present at T r Street where there was some shooting? A. Yes, 
sir. 

19 Q. Tell the jury what you saw on that occasion. 

To which question, counsel for defendant objected on the ground 
that it was an attempt to prove a separate and distinct offense than 
the one charged in the indictment, which objection the! trial court 
overruled, and to which ruling the defendant then and thcr?, by his 
counsel, excepted. 
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The witness, in answer to said question, testified that at 7:15 
o'clock on the morning of November 20, 1918, he saw two persons 
standing at 11th and U Streets; that he saw a man pull from his 
pocket a pistol wjiich seemed to lx* in a white handkerchief and fired 
two shots and then ran down 11th Street toward T; that he fired the 
shots at a colored woman, who lie now recognized as Esther Brown, 
and that the man who did the shooting he now recognized as the de¬ 
fendant, Frank Bowman. 


Thereupon, Dr. Chauncey M. D. Harlee, being called as a wit¬ 
ness testified as follows: That he is a physician at Freedman’s Hos¬ 
pital and was acting in that capacity on November 20, 1918; that 
he examined Esther Brown, a colored woman, on November 20. 101S. 
and /ound her in a verv serious condition when she arrived at the 
hospital; that upon a physical examination, she presented eight gun¬ 
shot wounds, four in the left chest and four in the left arm: that 
she remained in the hospital about a month. 


Thereupon. Arthur B. Scrivener. being called as a witness, tes¬ 
tified as follows: That lie is a meml>er of the Metropolitan Police 
Force, consigned to the Detective Bureau at Police Headquarters: 
that he. in company with Officer Kelly, arrested tin* defendant on 
November 20. 1918. at about a quarter past eight in the morning: 
that the next evening, the defendant made a statement to him to 
the effect that he had shot the woman and later thrown his revolver 
away: that the witness was unable to find the revolver at the place 
where the defendant said he had thrown it: that on the first of Feb¬ 
ruary, 1919. witness was present in Inspector Grant's office when 
the defendant made a statement which was reported in short- 
20 hand by John T. Laws, secretary to Major Pullman: that on 
this occasion, there were present Detective Sergeant Joseph 
E. Grant. Detective Sergeant Charles Mullin. and Detective Sergeant 
James Fleeney; that about two hours and a half before defendant 
made this statement, he made another statement to the witness: that 
in this latter statement, the defendant had first denied that be had 
been out in Lord's Woods with the witness Brown, but later said. 
*T will make a statement": that John T. Laws was then called in 
and the statement made, which Laws took down in shorthand. 


Thereupon. Joseph E. Grant, being called as a witness, testified 
as follows: That he. in company with Detectives Armstrong and 
Kelly, arrested the defendant on January 31st. 1919. at *~>th and C 
Streets. N. W.. on the charge of first degree murder; that on Feb¬ 
ruary first, the defendant made a statement concerning the shooting 
out in the woods: that he first denied all knowledge of the shooting 
and later said that he arrived in the woods with this woman Brown. 
He said that he went to her house. 720 8 Street, N. W.. July rth. 
about 7:30 that evening. They taken a car ride. They changed 
cars at 9th and G. and there transferred to the Brookland car and 
went out to Brookland. got off at the end of the route and went up 
in the woods and sat down to rest. ITe said thev were sitting there 
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pome little time, when a dark object came upon him and! this woman. 
He said that he first thought it was a bear, or something of that 
sort-—that is what he said. T asked him what did he do. Tie said 
this object, whatever it might have been, grabbed aft<j*r him. He 
said he was frightened and pulled out a revolver and sljot. He said 
before he shot, the woman told him to shoot and lie says that he 
did not know at the time he shot whether it was the woinan or what 
it was. We later showed him a ring that was found Juljy 7th. 191(>, 
a cheap ring of a Masonic type, and he said that was his ring which 
was lost from his finger. 

i 

. | 

21 Thereupon, John T. Laws, being called as a \yitness, testi¬ 

fied as follows: That he made a stenographic repcfrt of a state¬ 
ment made by the defendant in the office of Inspector Grant on Feb¬ 
ruary 1, 1919. He then produced his report and read t)ie questions 
of Inspector Grant and the answers of the defendant, concerning the 
homicide and assault, the substance of which was that the deceased, 
Clarence Keefer, had come upon the defendant in thq woods and 
demanded his money, and that the defendant had shot \hc deceased 
in self-defense, and also that the defendant had shot the woman 
Brown at lltli and l" Streets. N. W., November 20, 19118, in resist¬ 
ing a threat and assault upon him bv her and a man with whom 
she was then in company. ; 

i 

Thereupon. Clifford L. ({rant, being called as a witness, testi¬ 
fied as follows: That the ring handed him by counsel for the Gov¬ 
ernment was the same ring exhibited to the defendant at the time 
he made the statement in the office of the witness on Februarv 1, 

1919. j 

Whereupon the Government rested. 

i 

Thereupon, the defendant,. Frank Bowman, in order to maintain 
the issues on his part joined, took the stand in his own behalf, and 
testified as follows: That he was born and raised at Lynchburg, Vir¬ 
ginia, and came to Washington from there about 1909 j that since 
that time, he had worked for G. P. Scott, a contractor of this city, for 
the District Government, and at the Navy Yard, at which latter place 
he was working at the time of his arrest ; that on the night of the 
homicide, he got on a street car with Esther Brown and went out 
to Brookland, where, after purchasing two or three bottles of Ginger 
ale, they went into Lord’s Woods; that while they were] sitting by 
the road in the woods, deceased came up and said, “Nigger, throw 
up your hands', and demanded money and jewelry. Defendant 
jumped up at the time, and as he had no money, he backed as far 
as he could and backed no farther, because behind him was 

22 a ditch: that deceased threw a gun at him and struck him 
on his shoudler and they came to close quarters and deceased 

grabbed his hand and tore the ring off, and during the Scuffle that 
followed Esther Brown cried “Shoot”; that the defendant shot twice. 
After the first shot, deceased continued to come toward him and he 
shot again, the second time he hit him; that he shot because the de~ 
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fendant was coming after him demanding his money and jewelry; 
that the deceased stooped down and picked up a ginger ale bottle 
and threw it at defendant and struck him on his shoulder, and still 
kept coming on, and the shot defendant fired was to scare the de¬ 
ceased; that the defendant was married on tlie 19th of November. 
1917; at the time of his marriage, he had difficulty with the Brown 
woman. She told him, "That is all right, 1 am going to get even 
with you. I am going to fix you": that one day lie went to his home 
and found that she had broken in his house and taken evcrvthing 
out and moved it to 441 X Street, X. W.: she moved there and stayed 
there about three months; that after his marriage, lie and Esther 
Brown kept in touch with each other, she going to his house, and he 
going out to see her. 

On cross-examination, the defendant testified that he had the re¬ 
volver with which he shot tlie deceased about four years, and that 
after the shooting, he threw it away; that on April 2o. 1019. defend¬ 
ant wrote the following letter to Mr. Laskey, the United States At- 
tornev for the District of Columbia. 


‘‘Mr. Laskey. 

Dear Sir: 

I am down here under your demand for a murder charge, but- 
I am not the one that did it. hut I know the one that did it. and 
this is the reason I write you this letter. 1 want to see you person¬ 
ally at once, if you please sir. 

Oblige. 

FRANK BOWMAN. 

1). ('. .fait." 
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that defendant wrote the letter because he was worried: that 
upon obtaining the interview with Mr. Laskey, lie told Mr. 
Laskov that it was Esther Brown that killed the deceased: that this 
statement to Mr. Laskov was false. 

Concerning the assault on Esther Brown on November 20. 101s, 
the following testimony was given by the defendant: 

Q. When you saw Esther, why did you shoot her? A. The morn- 
1 saw her? 

Q. Yes. Why did you shoot her? A. Why did I shoot her? 

Q. Yes. A. Because she had been aggravating me and she in¬ 
sulted me that morning. 1 had no notion of dealing with her. be¬ 
cause she was not supposed even to be living in that section. She 
had told my wife she was not even working at the same place no 
more, and she was living up on Champlain Street some place. She 
was not even supposed to ho in that section of the city, and T was 
not expecting to see her. and consequently. I was going to my place, 
and she met me and asked me where T was going, and I said. “I am 
attending to my business'and she came on up to me and says. 
“You haven't got no business up here, and Eve got it in for you**: 
and she says, “I’m going to get even with vou ? \ and she says, “T 
have got it all fixed up for you", and she says, “You’ll get it this 
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morning, and what 1 don’t do for you, my man will". That is what 
she said, and at the same time, there was a man right Ibehind her 
making right direct to me and had his hand in his poclqet. 

Defendant further testified that a man attacked him land lie ran 
one square; defendant ran away from the man and the man fol¬ 
lowed him; the Drown woman attacked the defendant and said, 
“\\ hat I don t do for you my man will 1 ", and he came after the de¬ 
fendant with his hand in his pocket. 


At this point, counsel for the defendant objected to this line of 
cross-examination, as it concerned a subject that had not been 
'24 touched upon by the examination of the chief, add also that 
it related to a separate and distinct crime than that charged 
in the indictment, but the Court overruled the objection, to which 
iiding the defendant, bv his counsel, then and there excepted. 

The Court: Some witness testified—it was Esther Drown—that 
this man had threatened to shoot her if she told about! the occur¬ 
rence. Now, then, if the jury believes what she says, then on this 
morning of November. 1918, there will be shown an jattempt to 
shoot her. Of course, the jury may say that he was acting in self- 
defense. that is for the jury, hut her story was that he came after. 
Now, if the jury wants to draw the inference from the facts, if they 
believe them as she testified, that this man was endeavoring to get 
her out of the way, so that she would not be able to testify against 
him, it will ho just exactly the same as though he hired an auto¬ 
mobile and endeavored to get her to go over to Maryland;'out of the 
jurisdiction. The mere fact that it happened to be a shooting does 
not make it any different to that. 

Mr. Miller: Your Honor, will allow me an exception, then, to 
Your Honor’s remarks in your explanation to the jury with refer¬ 
ence to this matter, that it may be the same as if thej defendant 
took this woman and tried to get her over into Maryland? Will 
Your Honor allow me an exception to that? 

The Court: Yes, the testimony is to be admitted on exactly the 
same grounds, namely, if the jury believes that this defendant under¬ 
took to get rid of this woman in that way, by shooting, abduction, or 
any other way, then that is to be shown as a thing fromjwhich this 
jury may infer whatever they thin# should be inferred fijom it. 

Mr. Miller: To that statement of the law, that you halve told the 
jury, Your Honor will allow me an exception to the rulings of the 
Court? f ‘ 

The Court: Yes. 

Mr. Miller: And any further examinations with reference to this 
particular shooting? 

25 The Court: Yes, if I am wrong, you have enough excep¬ 
tions in there. There is no question now but that you have 
protected your client. 


Thereupon, the witness testified as follows: 


Q. Who were some of these other white men that you had in mind 
when you told Esther that that was not the first white man that you 
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had killed, that there had been several white men you had killed 
out in the woods. Which one did you have in mind? A. I beg 
your pardon. I hadn't any other one in mind. That was her story, 
her makin* up, her own self. I never said anything like that be¬ 
cause in tlie first place. I have never killed no one before in my whole 
life, and I have people, reponsible people, well known people, that 
can prove it. from my birth up. I have never been in my life in 
no difficulty before, and I never made no such remarks since I been 
born in the world, and she said to me that she intended to get me 
cut of the wav and if she could not have the sav so. could not use 
me. no other woman could, and that is what she was saving, and she 
knew what effect it would have with the judge and the jury to get 
me out of the way. 

The defendant further testified that the Brown woman told him, 
“When I am for a man. I will give my life for him. but when I 
am against him. T will get his life". 

Whereupon the defendant rested. 


Thereupon, the Government, further to maintain the issues on its 
part joined, and by way of rebuttal, recalled as a witness. Carl 
Reiser, who testified as follows: That lie had known Clarence Keefer 
all his life: deceased was crippled in both hands and had been so 
crippled ever since he was twelve or fourteen years old: that his 
hands were curved like claws: that he could get a fork or knife be¬ 
tween his fingers and hold them together, and had to use his wrists 
to lift things up off* of the ground. 


Thereupon, Mrs. Alice K. Reiser. Mrs. Loris B. Banfield, and 
Mrs. Muriel Burgess, being called as witnesses, gave testi- 
26 mony substantially the same as that just given by the pre¬ 
ceding witness, Carl Reiser. 


Thereupon. Dr. Tom A. Williams, Dr. Robert W. Frisch korn. 
Dr. Alfred Y. Parsons, and Dr. William H. Heron, were suc¬ 
cessively called as witnesses, and each, after qualifying as a medical 
expert, testified as follows: That they had examined the deceased, 
Clarence Keefer, during his life time, and that he was suffering from 
a disease called fryingo myelia, sometimes called main-en-griffe, or 
claw hands; that this is a nervous disorder which is characterized 
by the morbid contraction of the fingers and the forearms; that the 
deceased's fingers were so violently conflicted that he could not lace 
his shoes or button his clothes; the tips of the fingers and thumb 
were contracted toward the palm, which made it impossible for him 
lo pick up anything; that from their knowledge of the physical con¬ 
dition of the deceased, it would have been impossible for him to 
tear from the finger of another man a ring which was tightly on 
the finger. 


Thereupon, Thomas S. Sergeon, was called as a witness and tes¬ 
tified as follows: That he is a funeral director and embalmer and 
had known the deceased. Clarence Keefer, for twentv vears or more: 

4 4 V V 7 
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that he buried the body of the deceased, and at the time of his burial, 
the fingers were greatly contracted. 

Thereupon, Hugh A. Hodgson, being called as a fitness, testi¬ 
fied as follows: That he is a blacksmith and had been acquainted 
with the Keefer family for quite a little while. The witness there¬ 
upon produced a pair of hooks, which he had made for Keefer to use 
in lifting objects. These hooks were fastened to the hand by straps 
running around the wrists. 

Whereupon the Government rested its case in rebuttal: 

The foregoing is the substance of all the testimony given at the 

trial. 

Thereupon, the trial court charged the jury as follows: Gentle¬ 
men of the jury, the defendant has requested that I will say 

27 what I presume you all know, that the mere faci that a man 
has been indicted for a crime does not prove in any way that 

he is guilty of the crime. The indictment is merely the formal 
charge which is made against him, and the only way under our 
law of which wc know for bringing a man into court to stand trial 
on an accusation of crime. 

The defendant is entitled at your hands throughout your consid¬ 
eration of this case until you reach a verdict or reach k conclusion 
that he is guilty beyond a reasonable doubt, of the presumption that 
he is innocent of the crime of which he is charged. That presump¬ 
tion is the fact in the case which you should give him the benefit of 
all during your deliberations. It is necessary, of course, that before 
youi should be able to reach a verdict of guilty of any crime, that 
you should reach that conclusion beyond a reasonable doubt; that 
is to say, you should find beyond a reasonable doubt in your own 
minds, before you decide what your verdict should lj>e, that this 
defendant is guilty of doing each and every one of those things, 
and in the way the law says they should be done, before he can be 
found guilty, and you must reach that conclusion beyond a reason¬ 
able doubt. 

When the law says that the Government has the burden of proof 
to satisfy you beyond a reasonable doubt of the man’s guilt, it does 
not intend thereby to indicate that you must believe each and every¬ 
thing that has been testified to, but merely upon all the testimony, 
if you do believe, you should be able to reach the ultimate fact in 
the case, and having reached that ultimate fact beyond a reasonable 
doubt, if it indicates guilt, you should find the man guilty. 

Any person who knowingly testifies falsely under oath to a ma¬ 
terial fact may be disbelieved as to all of his or her testimony, or 
may be believed as to such part of the testimony as the jury think 
is to be believed, and the rest of the testimony may be rejected, and 
of course, in considering whether any person has deliberately 

28 falsified any statement on the witness stand, you are to take 
into consideration the inconsistency of the statement, with 

any facts that you may find yourselves or which are admitted in the 

3—3363a 
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case, and you may take into consideration the impossibility of any¬ 
thing that has l>een said to liave happened, happening at all. 

There has been evidence in the ease which, if you believe, would 
lead to a finding by you that upon one or two or both occasions this 
defendant here made an attack upon the witness Brown, who was 
said to be and is. if the facts are so. the only eye-witness to the 
shooting, besides the defendant himself. 

I have stated so often whv that has been admitted in this case 
that I am rather reluctant to do it again, for fear that you might 
think I do not appreciate your intelligence, but this being a case such 
as it is. I will again sav that it is the law that the jurv mav infer, 
if it sees fit to do so, that one who endeavors to get rid of a person 
who may testify against him, does so because he is conscious of the 
guilt of the act which he thinks that person will testify to. I do 
not sav that vou must infer that, but vou mav infer it. and it was 

M 7*4/ » 

simply and solely for the purpose of enabling you to have that fact 
before vou for such inference as vou see fit to draw, or no inference, 
if vou do not draw anv—to have those facts before you. if you Ik?- 
lieYe those things that were testified to. solely for that purpose, and I 
was especially niOYed to let it go in localise there was testimony or 
evidence, if the statements are believed be you. from which you 
mav sav to vourselves that these things which he did were the verv 
things which he threatened to do. in the event that this witness might 
be disposed to make a charge against him. But, take all of those 
circumstances into consideration and use that evidence simply and 
solely for that purpose, because it is the law. as the defendant's 
counsel says, that a man is on trial here always for only one crime. 
He should not be convicted of a crime with which he is charged 
and for which he is on trial, merelv because he mav have committed 

4r 4' 

some other crime. There luis been a contention, and it is 
29 possible it may be the only contention of the defendant here, 

but at any rate, if it is not his only contention, it is his con¬ 
tention, that he killed this man who is now dead in self defense. 1 
do not propose to comment in any way upon the evidence upon 
which he bases that contention. I will say, before I undertake to 
tell you what the limitations of actions claimed to be in self defense 
are, that of course the plea of self defense, as it is sometimes called, 
is not a plea at all. It is a claim made by the defendant in the case, 
bv which he undertakes to raise a reasonable doubt in vour minds, 
the minds of the jury, as to whether or not the killing was a fel¬ 
onious killing, because the burden of proof in a criminal case means 
that it is for the Government to make out its case. The defendant 
may go on the witness stand or stay off. If he goes on and testifies 
to facts upon which he bases a claim for self defense, that is merely 
something that lays before you for your consideration, and it is for 
vou to sav on all the evidence in the case, that offered on l>ehalf of 
the Government and that offered on behalf of the defendant, whether 
the killing was in self defense. If it was in self defense, your verdict 
should be not guiltv. Likewise, do you have any doubt as to whether 
or not the defendant killed in self defense, vour verdict should be 
not guilty. 
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Now then, what are the limits in which the actions of a man have 
to come in order that whatever he does may excuse him? Because 
killing in self defense is what is known as excusable homicide. 

A man who is attacked must l>e judged reasonably und'r the cir¬ 
cumstances as they will be likely to present themselvesi tc the ordi¬ 
nary reasonable man placed in the circumstances under which the 
particular man in question found himself, and the la\v of self-de¬ 
fense is, briefiv, this: that if a man is being attacked in such a wav 
as to make a reasonable man in the circumstances under which he 
finds h imself, feel that he is in danger of serious bodily harm or of 
death, then he may do what any man, acting reasonably under the 
circumstances might suppose was necessary in order to pro- 

30 tect himself from the infliction of great lx>dily harm, or 
wounds causing death, even to the extent of himself inflict¬ 
ing great bodily harm or killing. All those things must appear to 
the man at the time he is attacked, and he must honestly believe 
that he needs to do the things, and must be reasonably :estrained 
within bounds not to do anything more than to accompli; h his ob¬ 
ject, which is the object of self defense. 

So, if you have any doubt, on a consideration of all the evidence 
in the case, as to whether or not this defendant killed this! man—and 
of course you must find that he killed him—the killing of this man 
in self defense—give him the benefit of that doubt and acquit him. 

If, however, you have no reasonable doubt on that pbint, if you 
feel bevond a reasonable doubt that the deed was not done in self 

%J •• 

defense, then you come to consider what, if any, degree of crim- 

inalitv was involved in the acts which were done. 

1/ 

In the first place. I think T shall have to say to you that the con¬ 
tention that a man kills another in self defense cannot co-exist in a 
case with such facts as might, under some circumstances, make out a 
case of involuntary manslaughter; because, you can see, that is a con¬ 
tradiction in terms. A man who kills in self defense (joes so vol¬ 
untarily. The law says he may under proper circumstances. Con¬ 
sequently, he cannot in one breath contend that he did 4 voluntary 
thing in self defense, and in another breath sav that it is ihvoluntarv 
manslaughter. So von mav leave out of vour consideration in the 
case any thought that there is here something for you to find to 
have been involuntary manslaughter. 

Now, the other kind of manslaughter is what is known as volun¬ 
tary manslaughter. A man mav be found guiltv of voluntary man- 
slaughter when the jury is satisfied beyond a reasonable doubt that 
the killing done by him was done in the heat of great passion, sud¬ 
denly engendered in a sudden affray. So, if you can find or 

31 if you are in doubt in this case whether or not this killing 
was done in the heat of passion, suddenly generated in an 

attack, and with adequate provocation—that is, the son/ cjf provoca¬ 
tion which would be likely to arouse a sudden passion ini a man— 
why, then, give that doubt to the defendant, and find him guilty 
of manslaughter. j 

But if you do not find, within the limits that I have liaid down, 
that this was a justifiable or an excusable homicide in self defense, 
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and have no doubt about it, and if vou do not find and have no 
doubt about its being manslaughter, then you should consider 
whether or not the evidence warrants a finding, within the limita¬ 
tions as to the burden of proof which I have laid down, of the crime 
of murder in the second degree. 

Murder in the second degree exists when a killing has been done 
feloniously, willfully, and with malice aforethought. Now, feloni¬ 
ously and willfully means wrongfully and without any lawful ex¬ 
cuse. Malice aforethought, of course, relates to a condition of mind. 
Now it is either express malice, or it is a condition of mind which 
may be inferred from the facts and circumstances of the case, which 
the law designates as implied malice. Express malice hardly needs 
to l>o defined. Its means simply a feeling of ill will entertained by 
one person towards another. The degree of it amounts to nothing, 
if the ill will exists, and consequently if you are satisfied beyond a 
reasonable doubt that this defendant entertained ill will toward this 
young man, whoiis now dead, and you find that there are facts in 
regard to the killing, as 1 have stated, and that it was willfully and 
feloniously done, and purposely done, why then, your verdict should 
be guilty of murder in the second degree. 

Likewise, that should be your verdict under these circumstances 
if upon all the facts in the case you infer that there was what is 
known as implied malice. Implied malice may be inferred by the 
jury if the jury is satisfied that the defendant, in doing what lie did, 
and all the circumstances show that be had a heart, as the saying is. 

void of the sense of social duty and obligation t<> others. If 
•L2 he had a mind which disregarded the rights of others, a 
mind which indicates to the jury that he was fatally bent 
upon mischief, as the law says, that those things are to be inferred 
from the facts and circumstances in this case, then that is implied 
malice, and if that exists, and the other facts and circumstances an* 
as T have stated with reference to your ultimate finding, then your 
verdict should be guilty of murder in the second degree, unless you 
come to find him guilty of murder in the first degree, and 1 say. of 
course, as I have said in regard to the other tilings, that if you 
have any doubt as to whether he is guilty of murder in the first de¬ 
gree, but no doubt that he is guilty of murder in the second, why 
then, bring in your second degree verdict. 

Xow then, there is only one difference between murder in the sec¬ 
ond degree and murder in the first degree. All the other things, 
all the elements which I have stated to you. must exist in order that 
you may find a man guilty of murder in the second degree, must 
exist before you can find him guilty of murder in the first degree. 
But, added to that, there is the element of deliberate and premed¬ 
itated malice; that is to say. the defendant, before he can be found 
guilty of murder in the first degree, must 1 >e shown beyond a rea¬ 
sonable doubt to have deliberated or premeditated upon the thing 
that presented itself to his mind, upon the condition that presented 
itself to his mind, "shall I kill or shall I not kill?” and having de¬ 
liberated upon that question, chose to kill. That would be delibera¬ 
tion and premeditation. 
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Now, of course, vou must find that it exists in this case bevond a 
reasonable doubt and from the facts in the case, the evidence in the 
case, as it has been presented to you. It does not mean that he must 
actually, honestly have deliberated at that particular time alone when 
this act was done. I may mean that he prepared to do this act with¬ 
out lawful right. Of course, if he deliberated upon it for some time, 
and continued in that frame of mind down to the time! the killing 
was done, why, that is deliberate and premeditated malice 
83 aforethought. The law does not say how long the delibera¬ 
tion has to lx?. On the other hand, it may be a long time, 
three or four days, or any time you please, or it may be a shorter 
time. All that the law says is that there has to be some deliberation. 

Of course, everything in human affairs takes place withih the limits 
of time, so there must be enough time for the man to make his 
choice; but. if he makes that choice, in the shortest time which the 
man could make it, or the longest time that is necessary for a man 
to take in considering the circumstances of the case, and what oper¬ 
ated in his mind—then there is deliberation and, if you find all those 
things beyond a reasonable doubt, then your verdict in this case 
should be guilty as indicted, and the indictment charges murder 
in the first degree. 

i 

And be it further remembered, that the exception^ taken by 
counsel for the defendant, as hereinbefore set forth, were taken in 
the presence of the jury and licforc they retired to consider their 
verdict, and the said exceptions were then and there entered upon 
the minutes of the Chief Justice presiding at the trial, and counsel 
for the defendant then and there prayed the Court, and! now prays 
the Court, to sign and seal this, his Bill of Exceptions, in which is 
accurately set forth said exceptions and the substance of !all the evi¬ 
dence given at the trial. And at the request of said counsel, the 
said Bill of Exceptions is accordingly signed and sealed and made a 
part of this record, now for then, this 9th dav of January, 1920. 

WALTER .T. McCOY, 

Chief Justice. 

I 

•54 |Endorsed:] Criminal. No. 34738. In the Supreme 

Court of D. C. United States vs. Frank Bowman. Bill of 
Exceptions. Robert I. Miller, Attorney and Counsellor at Law, 
Washington. I). C. O. K. .Tas. J. O’Learv, Ass’t U. S. Att’v D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
33(53. Frank Bowman, appellant, vs. United States of America. " 
Court of Appeals, District of Columbia. Filed Feb. 117, 1920. . 
Henry W. Hodges, Clerk. i 
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In the Court of Appeals of the District of 

Columbia. 

January Term, 1920. 

i 

_ l 

No. 14, Special Calendar. 

Frank Bowman, appellant, 

v. 

United States of America. 

BBIEF ON BEHALF OF APPELLANT. j 

i 

I 

! 

——— 

| 

STATEMENT OF CASE. 

! 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, imposing the 

i 

sentence of death upon the appellant, upon the 
verdict of a jury finding him guilty of first degree 
murder. j 

The indictment charged the premeditated murder 
by the defendant, on the evening of July 6, 1916, of 
one Clarence J. Keefer. The indictment was returned 
March 31, 1919, and the defendant was tried June 
3, 1919. | 

There was but one eyewitness to the homicide, 
Esther Brown, and she was offered as a witness by the 


i 

i 
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Government. Her testimony was substantially as 
follows: 

On the afternoon of July 6, 1916, between 6 and 
6.30 o’clock, she met the defendant on S Street, in 
this city, and together they took a Brookland street 
car at Ninth and F Streets, riding to the end of the 
line. From .there, after purchasing from a store 
some ice cream, cake, and two bottles of sarsaparilla, 
thev walked up into the woods and sat down. She 
had known the defendant about two months, but 
had never been out with him before. 

The narrative of her testimony (from the bill 
of exceptions, Ilec., p. 9) continues: 

They sat on the grass beside the road, the 
defendant facing down the hill and she facing 
him. While sitting in this position she heard 
a noise in the leaves, and said so to the defend¬ 
ant, and he said that someone lived around 
there, and he thought it was probably chick¬ 
ens scratching in the leaves. She then heard 
the noise again, and by this time “Frank Bow¬ 
man had gotten up and shot at the man, and 
the man fell; and by that time I jumped up 
and I seen the man.” “By that time he had 
gotten up and shot the man once, and I looked 
around and seen it was a man; and he was 
loading his gun, and he shot him two more 
times, and I hollowed, 'Stop shooting the 
man,’ and he run and grabbed me and asked 
me was I going to tell it. I says, 'I haven’t 
anything to do with it,’ and he said, 'If I 
thought you would tell it I would shoot you 
and leave you here, too.’ I said, 'No; don’t 
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shoot me.’” The noise was behind her, and 
after the first shot she turned around and saw 
it was a man; and then the defendant loaded 
his revolver and walked over to the man, who 
was lying down, and shot twice again; that 
when he made the above remark to her after 
shooting the man he had hold of her arm and 

the gun in her face. 

. 

The defendant testified that he killed the de¬ 
ceased in self defense in repelling an assault. (Rec., 
p. 13.) | 

There were no other witnesses to the homicide. 

The errors assigned by the appellant I all relate 
to the admission in evidence by the trial court 

i 

of testimony of other crimes alleged to have been 
committed by the appellant and unrelated in any 
manner to the crime for which he was being tried. 
They are: 

First. The Government’s witness, Esther Brown, 
was permitted over the objection of the defendant, 
to testify that the defendant, in a conversation with 
her shortly after the homicide, said to her: “That 
was not the first white man I ever killedj.” (Rec. 

p. 10.) 

Second. The same witness was permitted to testify, 
over the objection of the defendant, to aft alleged 
assault made upon her by the defendant on the night 
of November 19, 1918. (Rec. p. 11.) i 

Third. The same witness and other ^fitnesses 
were permitted to testify to another alleged assault 
upon the witness, Esther Brown, on the morning of 
November 20,1918. (Rec. p. 11.) 
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The two assaults just mentioned, it will be observed, 
were alleged to have been committed by the defendant 
more than tico years and four months after the 
commission of the homicide for which he was then 
being tried. 

As the testimony complained of concerning these 
collateral crimes will be referred to and discussed 
in the argument, it will not be given here. 

The defendant was con\icted of murder in the 
first degree and is under sentence of death. 

ASSIGNMENTS OF ERROR. 

The defendant has assigned, as reversible error, 
the following (Rec. p. 5): 

1. The action of the trial court in receiving, over 
the objection of counsel for the defendant, the 
testimony of the witness, Esther Brown, regarding 
an alleged confession made to her by the defendant 
that the deceased was not the only white man he had 
ever killed. 

2. The action of the trial court in receiving, over 
the objection of counsel for the defendant, evidence 
relating to the assault alleged to have been committed 
by the defendant upon the witness, Esther Brown, 
on November 19, 1918. 

3. The action of the trial court in receiving, over 
the objection of counsel for the defendant, evidence 
of the assault alleged to have been committed by 
the defendant upon the witness, Esther Brown, on 
November 20, 1918. 



ft 


ARGUMENT. 

. j 

The second and third assignments of error present 
the identical question of law; the first a question 
similar to the other two, but differing in some respects. 

The second and third assignments will, therefore, 
be considered together, and first, and the first assign¬ 
ment will be considered last. 

| 

L THE ADMISSION IN EVIDENCE OF TESTIMONY RELATING TO THE 
ALLEGED ASSAULTS OF NOVEMBER 19 AND 20, 1918, OCCURRING MORE 
THAN TWO YEARS AND FOUR MONTHS AFTER THE COMMISSION OR 
THE HOMICIDE. 

‘The Government’s witness, Esther Brown, after 
having given her testimony respecting the homicide, 
was permitted, over the objection and exception of 
counsel for the defendant, to testify as follows 
(Rec. p. 11): 

i 

I got off a Chevy Chase car that night 
(November 19, 1918) at Eleventh and U 
Streets, and Frank Bowman stepped off the 
car behind me and I looked around, saw that 
it was him coming after me with aJ knife in 
his hand, and I asked him not to cut me, and 
there was a bunch of soldiers, and:I run to 

i 

the bunch of soldiers. j 

That the soldiers stayed with her until 
she got on the car and went back to 
Chevy Chase; that on the next morning— 
that is, on the morning of November 20, 
1918—about 20 minutes past 7j as the 
witness was going up U Street tb take a 
Chevy Chase car to go to her work, she saw 
the defendant standing at Eleventh and 
U Streets, and walked toward him, and when 
in front of Forrest’s tailor shop he walked 

I 

i 

! 

i 

| 

i 
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across the street toward her and caught hold 
of her arm, and told her to turn around and 
go back home; that the witness refused, saying 
she was going to work, and the defendant 
said, “ I am going to shoot you this morning, I 
am going to kill you; ” that the defendant then 
pulled a gun and shot her five times, and she 
was taken to Freedman’s Hospital, where 
she was attended by Dr. Harlee. 

The Government then produced four other wit¬ 
nesses who gave testimony concerning the shooting 
on November 29, 1918. Louis H. Hall testified as 
an eyewitness to the shooting; Dr. Chauncey M. D. 
Harlee testified to the extent of the woman’s in¬ 
juries and the length of her stay in the hospital; 
Arthur B. Scrivener and John T. Laws testified to 
confessions the defendant was alleged to have made 
of having assaulted the Brown woman. In the con¬ 
fession alleged to have been made to Scrivener no 
motive appears to have been assigned for the assault; 
in that alleged to have been made to Laws the de¬ 
fendant is said to have admitted shooting the Brown 
woman “in resisting a threatened assault upon him 
by her and a man with whom she was then in com¬ 
pany.” (Eec. p. 13.) 

The defendant testified at the trial that he shot 
the woman in self-defense and because he believed 
his life was in danger, (llec. pp. 14-15.) It is to 
be observed that the defendant was not interrogated, 
nor did he testify, in his examination in chief, con¬ 
cerning the alleged assaults. Yet the trial court 
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allowed the district attorney in his cross-examina- 

V 

tion, over the objection and exception of the defend¬ 
ant upon this ground, to examine the witness upon 
the subject. (Ree. p. 15.) 

The rule, of course, is elementary and of universal 
application that in the trial of a defendant for one 
crime evidence of other crimes is not admissible. 
Mr. Clark in his work on criminal procedure says, 
page 517: 

J 

It is well settled that on a prosecution for 
one crime it can not be shown that the defend¬ 
ant, on another occasion, committed another 
crime, even though it may be a crime ;of the 
same sort, unless the case falls within jone of 
the exceptions hereinafter stated. 

I 

None of the exceptions cover the grounds upon 
which the court received that testimony at this 
trial. 

i 

The position of the court upon the subject was 
very clearly stated at page 54 of the record, as 
follows: 

I might as well say now, so the jury will 
have it in mind, this defendant is on trial here 
for the crime of murder. What you have just 
been listening to, if it happened, constitutes 
an assault. He is not on trial for assault, but 
in view of what this witness has stated | about 
his threats, if she told against him, to get rid 
of her, this goes in for the purpose of showing 
that he did these things, that he undertook to 
carry out those threats, and attempted |to get 
rid of the witness. If such an assault was 

174814—20-2 
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made, it is always a circumstance bearing on 
the person’s guilt, so it is being admitted for 
that purpose, and that purpose only. 

Again (Rec. p. 15.) the trial court said: 

The Court. Some witness testified—it was 
Esther Brown—that this man had threatened 
to shoot her if she told about the occurrence. 
Now, then, if the jury believes what she says, 
then on this morning of November, 1918, 
there will be shown an attempt to shoot her. 
Of course, the jury may say that he was acting 
in self-defense, that is for the jury, but her 
story was that he came after. Now, if the 
jury wants to draw the inference from the 
facts, if they believe them as she testified, that 
this man was endeavoring to get her out of the 
w'ay, so that she would not be able to testifv 
against him, it will be just exactly the same as 
though he hired an automobile and en¬ 
deavored to get her to go over to Maryland, 
out of the jurisdiction. The mere fact that it 
happened to be a shooting does not make it 
any different to that. 

It is submitted that this position of the trial court 
can not be sustained, and that the admission of the 
evidence was clearly error. 

Neither an attempt to abduct, nor the abduction 
of a person who may become an hostile witness in a 
suit not then instituted ,, is a contempt of court of 
which evidence may be received at the trial. At 
the time of the assaults involved in the present 
record, no indictment had been found against the 
defendant and there was, therefore, no pending legal 
proceeding. 


9 


Again, apart from the fact that the Brown wonian was 
an eyewitness to the homicide, there is no evidence 
in the case from which the inference could possibly 
be drawn that the defendant’s alleged attempt to 
kill her was to seal her lips as a witness to that 
tragedy. ! 

i 

The only testimony which the record discloses as 
to threats made against the life of the Brown woman 
is that which is contained in her own cviderice. It 
is as follows (Rec., pp. 9-10). 

Immediately after the homicide, and while the 
two were still in the woods, she hollowed I to the 
defendant: “Stop shooting the man,” and he ran 
and grabbed me and asked me was I going tp tell it. 
I says, “I haven’t anything to do with it,” and he 
said, “If I thought you would tell it I would shoot 
you and leave you here, too” I said, “Np, don’t 
shoot me.” 

I 

An hour or so afterwards, when the two were on 
the street car returning to the city, the defendant said 
to the witness: “If you say you are sorry I killed that 
man, that white man, I’ll shoot you anyway.” 

On the Saturday following the homicide jthe de¬ 
fendant called at the home of the witness. He had 
a newspaper with him and the witness asked to see 
it. The defendant said: “No, I am afraid ypu would 
see something in here about that man I killed and 
you will tell it.” At the same interview the defend¬ 
ant, referring to his gun, which he had with him, said 
to the witness: “I’ll probably use it on ypu some 
day.” “ He told me he always thought I would tell 

he shot the man.” 





10 


This is all the evidence in the case as to threats 
made by the defendant against the Brown woman, 
excepting the remark she testified he made before 
shooting her on the morning of November 20, 1918, 
“I am going to shoot you this morning; I am going 
to kill vou.” 

With the exception noted the threats all were 
made within a few days after the commission of the 
homicide. The alleged assaults were committed two 
years four and one-half months later. During this 
long interval there is no word in the testimony that 
the tragedy was ever referred to by either of the 
two, or even remembered by them. And this 
although the Brown woman was subjected by the 
district attorney to a most searching examination 
and with the knowledge that he intended later to 
offer her testimony concerning the assault. The 
Brown woman was in constant association with the 
defendant during this interval, so it could not be 
urged that she was not in a position to judge, by 
his conduct and statements, of his attitude in respect 
ot the subject. Shortly after the homicide she 
voluntarily took up her residence with him as his 
common-law wife, and after she left him he came 
out to her service place several times to see her. 
But she does not say that during this close associa¬ 
tion the subject of the homicide and the possibility of 
its detection were ever alluded to. If he had shot 
her because he was afraid she would tell what she 
knew of the killing, after her continued silence for 
two vears and four months, it was either because she 

V / 

had made a threat to tell, or because he believed 


she intended to tell, and which belief a man of his 
order of intelligence would have communicated to 
her, but she testifies to nothing of this kind. 

There is, therefore, not the slightest connection 
between the threats and the assaults, and, even 
though the assaults were made in pursuance of the 
threats made two years and four months before, the 
case still would not fall within any of the exceptions 
to the rule excluding evidence of other crimes in a 
trial for a specific crime. 

As pointed out by this court in Burge v. United 
States, 26 App. D. C. 524, these exceptions are as 
follows: 

The exceptions, however, to this rule are 
few, and they are well stated in people v. 
Molineux, 168, N. Y. 293, 62 L. R. A. 193, 
61 N. E. 286, thus: “Generally speaking, evi¬ 
dence of other crimes is competent to prove 
the specific crime charged when it tends to 
establish (1) motive; (2) intent; (3) the ab- 
scence of mistake or accident; (4) a common 
scheme or plan embracing the commission of 
two or more crimes so related to each other 
that proof of one tends to establish the others; 
(5) the identity of the person charged with the 
commission of the crime on trial.” 

The note appended to the report of the lease of 
People v. Molineux, in 62 L. R. A. 193, gives the most 
elaborate treatment of the rule and the executions 
that probably can be found. Nothing can be ound 
in the exceptions therein given to the rule that would 
justify the admission of the evidence complained of 
in the present case. 
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The reason for the rule is apparent. Assume, in 
the present case, that the defendant told the truth 
when he testified that he shot the Brown woman, on 
November 20, 1918, in repelling a threatened assault 
and because , he believed his life was in danger. If 
such were the case, his conduct in shooting the 
woman would, of course, have no more bearing upon 
the question of his guilt of the homicide, two years 
and four months l>efore, than it would had his assailant 
been a highway robber, or any other stranger to the 
homicide case. Now, the theory upon which the 
learned trial justice received the evidence was that 
it disclosed an attempted on the part of the defendant 
to seal the lips of an eye witness to his alleged crime, 
and from which conduct his guilt of the homicide 
might l>e argued. But, if the assault were justified, 
then, of course, no such inference could be drawn. 
Therefore, in admitting this evidence, the court 
necessarily assumed that the assault was not justified, 
and this before a word of evidence concerning it had 
been received. It can not be argued that the court 
left to the jury, as one of the issues of fact in the case, 
the question whether the defendant attempted the 
life of the woman in order to remove a dangerous 
witness in the homicide case, or to save himself from 
death or bodily harm, permitting them in the former 
event to consider the evidence as an indication of 
guilt and in the latter to disregard it. This could 
not be argued because that issue was not in the case, 
and the defendant was, necessarily, unprepared to 
meet it Audi alteram 'partem. The Government knew 
months in advance of the trial that it intended to 
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offer evidence to show that this assault was un¬ 
provoked, and set the trial for a day that would give 
it ample time to get what evidence that could be 
collected in its favor. The defendant was riot ap¬ 
prised that he would be expected to meet this addi¬ 
tional charge until the Brown woman took the witness 
stand. The result was that the Brown women’s 
testimony was supported by other evidence, while the 
defendant’s testimony, upon this point, had to stand 
alone. But, supposing the defendant had been able 
to offer, say, six or eight witnesses to the effect that 
he acted in self-defense, including evidence of previous 
threats and different family episodes bearing in¬ 
directly upon the issue, would the court have deceived 
this evidence; and if it did would the jury have been 
charged as to the law of self-defense, including the 
duty to retreat and the shifting burden of proof, and 
instructed that unless they found the defendant 
guilty of the assault, beyond a reasonable doubt, they 
should not allow his conduct in that case to influence 
their verdict in the homicide case? This question, 
it is believed, answers itself, and yet this is the logical 
consequence of relaxing the rule, rejecting evidence 
of other crimes, in favor of cases of the class of the 
one under consideration. 

The rule under consideration, together with 
the exceptions, were very fully discussed by this 
court in the case of Burge v. United States, 26, App. 
D. C. 524, in which it was held (quoting from sylla¬ 
bus) : | 

It is error for the trial court to adniit testi¬ 
mony on behalf of the prosecution in a murder 


i 
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case, that the accused, indicted for killing his 
wife by shooting her, went to the house of his 
wife’s mother about a half hour afterwards and 
shot her with intent to kill, in the absence of 
evidence showing any connection between the 
two crimes, except a statement by the accused 
to his .wife, shortly before killing her, that her 
mother was the cause of her leaving him, and a 
statement by him after his arrest that his 
mother-in-law at one time used a flatiron on 
him, and he went back that night to try to 
settle matters with her; and such error is not 
cured by the trial court telling the jury that 
the fact that a man commits one crime is no 
evidence that he committed some other crime, 
and that they could only consider the evidence 
of the later crime in event they found it was 
part of a plan formed by him before he shot 
his wife. 

As the court, in that case, reviews at length the 
authorities upon the subject, council have taken the 
liberty of quoting liberally from its opinion as follows: 

To guard against this evil, and at the same 
time to avoid the delay which would be 
incident to an indefinite multiplication of 
issues, the general rule (to which, however, 
some very important exceptions may be 
noted) forbids the introduction of evidences 
which will show, or tend to show, that the 
accused has committed any crime wholly 
independent of that offense for which he is 
on trial. To this general rule there are a very 
few exceptions which have been permitted 
from absolute necessity to aid in the detec- 
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tion and punishment of crime. These excep¬ 
tions are carefully limited and guarded by the 
courts, and their number should not be 
increased. Underhill, Crim. Ev. sec. 87. 

The Government can not prove against a 
defendant any crime not alleged, in aid of 
the proof that he is guilty of a crime charged* 
Whatever tends directly to prove a defendant 
guilty of the crime charged, though guilty 
also of another, may be shown against} him; 
but his cause can not be prejudiced by the 
evidence disclosing irrelevant guilt, j Even 
where offenses are of a like sort, evidence to 
prove one is not ordinarily admissible to 
prove another. If one be indicted for the 
murder of a particular person it is not admis¬ 
sible to prove that at another time he mur¬ 
dered, or attempted to murder, another person. 
Mr. Bishop says: To permit such evidence 
would be to put a man’s whole life in issue 
on the charge of a single wrongful act, and 
crush him bv irrelevant matter which he 
could not be prepared to meet. 1 Bishop, 
New Crim. Proc. secs. 1120-1124. j 

This familiar rule, that a person can not be 
convicted of one offense upon proof that he 
committed another, is so well established that 
it needs no discussion here. It is well $tated 
in Shaffner v. Corn., 72 Pa. 63, 13 Am. Rep. 
649: To make one criminal act evidence of 
another, a connection between them must have 

7 I 

existed in the mind of the actor, linking them 
together for some purpose he intended to 
accomplish; or it must be necessary to identify 
the person of the actor by a connection Which 
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shows that he who committed the one must 
have done the other. Without this obvious 
connection, it is not only unjust to the prisoner 
to compel him to acquit himself of two offenses 
instead of one, but it is detrimental to justice 
to burden a trial with multiplied issues that 
tend to confuse and mislead the jury. The 
most guilty criminal may be innocent of other 
offenses charged against him, of which, if fairly 
tried, he might acquit himself. From the 
nature and prejudicial character of such evi¬ 
dence, it is obvious it would not be received, 
unless the mind plainly perceives that the 
commission of the one tends, by visible con¬ 
nection, to prove the commission of the other 
by the prisoner. If the evidence be so dubious 
that the judge does not clearly see the connec¬ 
tion, the benefit of the doubt should be given 
to the prisoner instead of suffering the minds 
of the jurors to be prejudiced by an inde¬ 
pendent fact carrying with it no proper evi¬ 
dence of the particular guilt. 

This doctrine is not carried so far as to 
exclude evidence which has a direct tendency 
to prove the particular crime for which the 
prisoner is indicted. 

The exceptions, however, to this rule are 
few, and they are well stated in People v. 
Molineux , 168 N. Y. 293, 62 L. R. A. 193, 
61 N. E. 286, thus: Generally speaking, evi¬ 
dence of other crimes is competent to prove 
the specific crime charged when it tends to 
establish (1) motive; (2) intent ; (3) the absence 
of mistake or accident; (4) a common scheme 
or plan embracing the commission of two or 
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more crimes so related to each other that proof 
of one tends to establish the others; (5) the 
identity of the person charged with the com¬ 
mission of the crime on trial. 

$ 5f: ^ ! * 

In State v. Mace, 118 N. C. 1244, 24 S. E. 
798, the defendants wantonly shot and killed 
the deceased as all parties were returning from 
a dance, and a few minutes thereafter defend¬ 
ants threatened to shoot the witness when 
they discovered he was on his way to inform 
the family of the deceased of the homicide. 
The defendants leveled their guns and tdld him 
to stop and warned him he should not pass 
for that purpose. Here the assault upon the 
witness and the threat which deterred him 
from his mission, so that defendants! might 
have time to escape, was evidence of a sub¬ 
sequent criminal act clearly connected in pur¬ 
pose and character with the offense charged, 
and was, for this reason, admitted; and it was 
also admitted to show that the homicide was 
willful and not accidental. This case does not 
aid the Government’s contention in the case 
before us, in our opinion. State v. Mace, 118 
N. C. 1246, 24 S. E. 798. j 

It is true that a court of errors recognizes 
there must be a certain discretion on the part 
of the trial judge in ruling upon certain tes¬ 
timony to throw light upon a particular fact 
or to explain conduct. There is a limitation, 
however; if “it manifestly appear that the 
testimony has no legitimate bearing upon the 
question at issue, and is calculated td preju¬ 
dice the accused in the minds of the jurors,” 
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the reason for not interfering with the discre¬ 
tion of the trial court does not apply. Moore 
v. United, States, 150 U. S. 60, 37 L. ed. 997, 
14 Sup. Ct. Rep. 26. 

The precise point here involved seems to have been 
disposed of by the Supreme Court of the United 
States in the case of Bird v. United States, 180 U. S. 
356, where the judgment of the court was reversed 
on account of a similar error. Bird was tried in the 
District Court for the District of Alaska, upon an 
indictment charging murder. His defense was self- 
defense. During the progress of the trial, the court 
admitted evidence of the quarrelsome disposition of 
the defendant shortly prior to the homicide. The 
evidence was objected to and made the basis of an 
exception. Later the court received evidence of an 
attempt on the part of Bird to pick a fight with Naomi 
Strong, one of the two eyewitnesses to the homicide, 
six months after the homicide occurred. Consider¬ 
ing the two exceptions in order, the court said: 

And we are the more inclined to sustain this 
exception, because the error was immediately 
followed by another and similar one, appearing 
in the fourteenth assignment of error. 

The bill of exceptions discloses, over objec¬ 
tion, Scheffler was permitted to testify as 
follows: 

That in the latter part of March, 1899, after 
Patterson had been carried to Anvik, Bird 
made a trip up the river and came back with 
a man named Smith; that Smith left, and the 
next day after that Bird was very disagreeable 
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and tried to pick a fight with the Woman, 
Naomi Strong; he acted very funny. You 
had to watch him and be careful. He got 
awful good after that, and everything was just 
so. It was “Charlesthis” and “Naomi that.” 

The matters so testified to, took place six 
months after the alleged murder, and' would 
seem to have no bearing, direct or remote, upon 
the guilt of the accused, but still may have 
tended to persuade the jury that Bird! was a 
dangerous man and likely to kill anyone who 
excited his anger. 

In the course of its opinion, the court quotes with 

i 

approval the following from Commonwealth vj. Hor¬ 
ton , 2d Gray 354: j 

j 

It is a universal rule, in the trial of criminal 
cases, that nothing shall be given in evidence 
which does not directly tend to the prpof or 
disproof of the matter in issue. The prose¬ 
cuting officer is not, therefore, allowed to give 
evidence of facts tending to prove a similar, 
but distinct offense, for the purpose of raising 
an inference or presumption that the accused 
committed the particular act with which he is 
charged. 

! 

It is submitted that a statement by the TjJnited 
States attorney in the Bird case that he offered the 
evidence objected to for the purpose of showing 
that Bird was trying to pick a fight with Naomi 
Strong, an eye witness to the homicide, in order to 
kill her and thus prevent her giving her testimony 
would not have made the testimony admissible. 
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n. TEE ADMISSION IE EVIDENCE OF THE ALLEGED CONFESSION BY 
THE DEFENDANT OF OTHEB HOMICIDES. 

Testimony that such a confession was made to her 
was given by the Government’s witness, Esther 
Brown, who, as has been said, was the only eye¬ 
witness to the tragedy. 

She had been interrogated and had testified fully 
to the circumstances under which the shooting had 
been done, as above set out. She then testified that 
after the homicide she and the defendant left the 
woods and got on the street car, where she asked the 
defendant if he thought he had killed the man, and 
upon his replying in the affirmative she expressed 
sorrow that he had done so, and he said, “ If you say 
you are sorry I killed that man, that white man, I’ll 
shoot you anyway.” (Ree. p. 9.) 

She had thus told what had occurred, and what 
was said, without reference to the alleged confession 
by the defendant of an independent homicide. But 
the district attorney, realizing no doubt the pow¬ 
erful influence such a confession would have upon 
the minds of the jury, deliberately sought to elicit it 
from the witness. 

He asked her (Rec. p. 9): 

Did he say anything about the first and last? 

The witness, ignorant of what was wanted, replied 
interrogatively (Rec., p. 10): 

The first and last? 

Then the district attorney asked directly: 

Did he say anything about the first white 
man he had shot and the last? 
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Here the objection of defendant’s counsel was 
interposed, and, upon its being overruled, the witness 
was again asked: 

I 

Was anything said about shooting j white 
men? 

I 

! 

The witness answered: 

He said that was not the first white man I 
ever killed. | 

Q. Anvthing else said about white men? 

A. That is all he said. 

Again, in his cross-examination of the defendant, 
who took the stand in his own behalf, but who was 
not interrogated, nor gave any testimony concerning 
the alleged confession of other homicides, the district 
attorney asked him (Rec., p. 15): j 

Who were some of these white men thajt you 
had in mind when you told Esther that that 
was not the first white man that you had killed, 
that there had been several white men you had 
killed out in the woods. Which one did you 
have in mind? 

i 

In answer to which the defendant denied that he 
had ever told Esther Brown that he had killed other 

I 

white men, and also that he had ever killed anyone 
before. 

It is impossible to exaggerate the inflammatory Effect 
that this testimony must have produced upon the 
minds of any jury, and particularly upon the minds 
of one composed principally, if not entirely, of white 
men. In their subsequent deliberations as to! the 
degree of homicide of which the defendant shoulid be 
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convicted, no argument could be more controlling 
than that one thus addicted to homicide, should 
suffer the extreme penalty, even though the facts in 
the case on trial did not warrant such punishment. 

As said bv Mr. Underhill in his work on Criminal 
Evidence, section 87: 

The large majority of persons of average 
intelligence are untrained in logical methods 
of thinking, and are therefore prone to draw 
illogical and incorrect inferences and conclu¬ 
sions without adequate foundation. From 
such persons jurors are selected. They will 
very naturally believe that a person is guilty 
of the crime with which he is charged if it is 
proved to their satisfaction that he has com¬ 
mitted a similar offense, or any offense of an 
equally heinous character. And it can not be 
said with truth that this tendencv is whollv 
without reason or justification, as every person 
can bear testimony from his or her experience 
that a man who will commit one crime is verv 
likely subsequently to commit another of the 
same description. 

The rule in respect of confessions of collateral crimes 
is thus stated in Philips on Evidence, volume 1, star 
page 765: 

It would not be allowable to show on the 
trial of an indictment, that the prisoner had 
a general disposition to commit the same kind 
of offense as that charged against him. Thus, 
in a prosecution for an infamous crime, an 
admission by the prisoner that he had com¬ 
mitted such an offense at another time, and 
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with another person, and that he had a ten¬ 
dency to such practices, ought not tp be 
received in evidence. 

The last sentence of the foregoing extract is quoted 
as authority for the decision of the court in State v. 
Lepage, hi N. H., 245; 24 Am. Reps., 69-79, and of 
which case the editor of the note to People v. il loli- 
neux, 168 N. Y., 264, reported in 62 L. R. A., 193-195, 
the most comprehensive note upon the subject under 
consideration, says: 

This case (Stale vs. Lepage) has becbme 
celebrated as a leading authority exemplifying 
the application of the general rule. It has 
probably been cited more frequently than any 
other case in the courts of the several States 
and in the Federal courts as sustaining j the 
general rule that, upon a trial for crime, jevi- 
dence of a remote crime can not be admitted. 

i 

The evidence upon which the defendant was convicted. 

| 

i 

In conclusion, the attention of the court is respect¬ 
fully invited to the following considerations which 
the evidence suggests: 

The defendant was convicted upon the uncorrbbo- 

I 

rated testimonv of the colored woman, Esther Brown. 

%> ' 

I 

The slightest alteration in her testimony could have 
reduced the degree of the homicide to second decree 
murder, or manslaughter. She had the strongest 
human interest in testifying to facts that would' in¬ 
sure a conviction that would carry with it the death 
penalty—namely, fear. The defendant had j at¬ 
tempted her life once and his continued existence 
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rendered hers insecure. She was content, not only 
to remain silent as to what she had witnessed in the 
woods that summer evening, for two years and four 
months, but also, for the greater part of that period, 
to live in unlawful relations with the defendant, aid¬ 
ing him and assisting him. In her testimony she 
was careful, of course, to avoid incriminating her¬ 
self as a principal to the homicide, but her testimony 
probably makes her an accessory after the fact, and 
therefore, an accomplice. (Clark, Criminal Law, sec. 
51.) 

She admits that, with the knowledge that he was 
guilty of felony, she gave him money with which to 
buy furniture, and that after he purchased it and took 
it to his house, she went there to live with him as 
his common-law wife (Rec. p. 10). The jury would 
have been justified in finding from this evidence that 
she had rendered him such relief, comfort, or assist¬ 
ance as would make her an accessorv after the fact. 
That issue, at any rate, should have been submitted 
to the jury with the instruction that, if they found 
the relation of accessory existed, they should receive 
and consider her evidence with great caution and that 
although they could convict, upon her unsupported 
testimony, 'they need not do so. 

Mr. Underhill, in his work on Criminal Evidence, 
says (sec. 69): 

The rule that the evidence of an accomplice 
must be corroborated does not require that his 
guilt as a participant shall first be established as 
an independent conclusion and beyond a reason - 
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able doubt. If a criminal connection with the 
crime is admitted by the witness, the court may 
charge that the witness is an accomplice!. If 
the evidence is conflicting on this pointy the 
matter should be left to the jury. 

This court has said in the case of Freed v. United 
States, decided April 5, 1920, and not vet reported: 

I 

When we come to consider that in many 
jurisdictions it is a positive rule of lawj that 
no conviction may be had upon the uncor¬ 
roborated testimony of an accomplice^ the 
importance of the rule in this and other juris¬ 
dictions requiring caution and advice in this 
connection is apparent. The jury may' con¬ 
vict without corroborating evidence, but in a case 
like the present the accused is entitled to have the 
court first caution and advise the jury. 

In this case the defendant had been convictecj of a 
violation of the White Slave Law. 

In the present case it does not appear that the 
court was requested to instruct the jury as to the 
weight to be given the testimony of an accomplice. 
But, in the Freed case just cited, this court said on 
that point: 

i 

As to the failure of the defendant to in¬ 
clude in his request all of the witnesses who 
might have been regarded as accomplice^, see 
Skey v. U. S. 261 Fed. 316, where the Court 
of Appeals for the Eighth Circuit, speaking 
through Circuit Judge Sanborn, said: 

The contention that proper objections! were 
not made, and proper exceptions were not 
taken, to permit the consideration ini this 
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court of the issues which have been discussed, 
has not escaped attention, but it fails to 
convince. Hall v. U. S. 150 U. S. 76; Waldron 
v. Waldron, 150 U. S. 361. And even if it 
were tenable, this is a trial for an alleged 
crime, it involves the liberty of a citizen, and 
the fault in the trial is so radical that it may 
well be noticed and corrected by this court without 
objection, exception, or assignment. 

Wiborg v. U. S. 163 U. S. 632; August v. 
U. S. 257 Fed. 388, 391, 393. 

If such is the rule where only the liberty of a 
citizen is at stake for a much stronger reason should 
it be recognized and followed when his life is asked. 

For the reasons urged it is respectfully submitted 
that the trial court committed error for which the 
judgment of that court should be reversed. 

Robert I. Miller, 

For Appellant. 
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Frank Bowman, appellant, 

' v. 
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BRIEF OUT BEHALF OF APPELLEE. 

I 

I 

J 

STATEMENT OE THE CASE. 

i 

l * 

This murder was done in midsummer of 1916. 
It did not out for two years or more, when bow¬ 
man attempted to kill his paramour, one Esther 
Brown, the only eyewitness. Her he had kept in 
continual fear, threatening death if she exposed 
him. Around her testimony gather the alleged 
errors for reversing his conviction. They; are 
stated in general form on the fifth page of thei rec¬ 
ord. Concretely, they reduce to this: (1) She was 
permitted to testify that Bowman said this was not 
the only white man he had killed; (2) he |had 

I 

‘‘come after” her with a knife on the night of No¬ 
vember 19, 1918; and. (3) at the same place, early 
the next morning, had shot her five times. 

Suggestively, echoing the Freed case, this court 
is asked to reverse, ex mero motu, because the trial 


* i 

No. 3363. 

* i 







2 


court omitted—though uninv ited—to comment to 
the panel on the Brown woman’s testimony, qua 
accomplice. 

The evidence tended to show that the deceased 
had crippled or claw hands, the fingers and thumb 
tips so contracted toward the palm that he could 
not pick up anything, having hooks fastened to his 
hands by straps around his wrists, to use in lifting 
objects (R.ipp. 16-17) ; he had been sitting on the 
porch of his mother’s house in his stocking feet for 
half an hour when he started toward Lord’s 
woods; was told not to go in his “ sock ” feet, to 
which he replied he would return in five minutes. 
Two shots later were heard in the woods (R. 8). 
Bowman and the woman were there; she heard a 
noise in the leaves; said so to the defendant; he 
replied that some one lived around there, and it 
was probably chickens scratching in the leaves; 
again she heard it—it was behind her; Bowman 
was then up and “ shot at the man, and the man 
fell ”—and then she got up and saw the man; Bow¬ 
man loaded his gun and shot him twice again. She 
cried to him to stop. He grabbed her, put the gun 
in her face, asked if she would tell; said if he 
thought so, he would shoot her; then they left, and 
on the car (but not “ an hour or so afterwards,” 
appellant’s brief, p. 9), when she expressed sorrow 
at his act, said he would shoot her if she talked 
so (R. 9). 

There occurs the first exception (R. 10): “ Was 
anything said about shooting white men? ” “ He 







said that was not the first white man he ever 
killed.” Aside from the consideration that this 
was of the res gestae, a necessary part of the con¬ 
versation immediately following the homicide—un- 

• . 1 

objected to —Whaley v. State, 11 Ga. 127, may 
answer the objection: | 

Counsel for the State asked a witness 
what the defendant said about having com¬ 
mitted similar crimes before % The question 
was objected to, but allowed to be pro¬ 
pounded. The answer was, that he stated, 
that it had been his misfortune for a con¬ 
siderable time, but that he had never been 
interfered with before. 

Here,' it will be-perceived, was an indirect 
acknowledgment, though rather awkwardly 
expressed, that the prisoner had committed 
the present offense. He admits that this 
was not the first time he has been engaged 
in inveigling off slaves; but adds, that he 
was never caught before; thereby including 
the aet with which he was then charged, in 
the same category with past transgressions 
of a like character. We see no objection to 
the answer at least, and if that is legal, we 
would not reverse the judgment, because it 
was olicited by an improper question. | 

The ensuing testimony of the witness (Rj 10) 
details the intimidating attitude of Bowman 
toward her, e. g., that he could shoot anyone he 
wanted to; that he exhibited his gun, which he said 
he carried always; that he feared she would tell 
on him; that she should not be “scared of I the 
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gun,” as he would probably use it on her; that he 
always thought she would tell; that he bought fur¬ 
niture with her money, and she then went to live 
with him; that she left him afterwards, but he 
continued visiting her. 

Then occur in order the second and third excep¬ 
tions, which were to her detailing an attempted 
assault on her, apparently after she had ceased to 
live with him, on the evening of November 19, 
1918, when he came after her with a knife in his 
hand at Eleventh and U Streets NW., succeeded at 
the same place and the next morning by his shoot¬ 
ing her five times. (R. 10, 11.) 

These exceptions were, at different points, re¬ 
newed; they-are embraced substantially in those 
quoted and are based on the admittedly correct 
proposition that proof of other offenses is not rele¬ 
vant in the proof of that charged, generally. 

As with all generalities, this is subject to excep¬ 
tions; and these, it is conceived, are not exhaus¬ 
tively classified in Molineux’s case, nor is that of 
Burge (26 App. D. C. 524) to be so understood. 
The liberal extracts quoted from the last-named 
case, with like excerpts from some of its prece¬ 
dents, are unquestioned authority. But its appli¬ 
cation here i is lacking. It decided, and only de¬ 
cided, that Burge’s attempt to kill his mother-in- 
law, having half an hour previously murdered his 
wife, was improperly admitted in evidence against 
him on his trial for murder, because the “two cir- - 
cumstances are not sufficient proof of a plan or 
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system connecting the assault * * * with the 
offense on trial, in the mind of the appellant, at 
tiie time of the homicide.” (Id. p. 538.) “!There 
is substantially no proof, nor is there such obvious 
relation between the two crimes that it mav be 

— * V 

clearly inferred that the one in any way character¬ 
ized the other.” (Id. p. 541.) How trifling and 
irrelevant these two circumstances were a reading 
of the case will disclose. And the theory on which 
the evidence was offered was the fourth section of 
the Molineux classification, i. e., a common sicheme 
or plan embracing the commission of two or more 
crimes so related to each other that proof of one 
tends to establish the others. j 

i 

Had Burge attempted to bum down the house 
in which lay the corpse of his wife, or threatened 
witnesses with death, did they inform upon! him, 
or by bribery closed their mouths, or by artifice or 
reward exported them from the jurisdiction, the 
citation might have been apt. 

But in the instant case the trial court.repeajtedly 
told the jury that the testimony was admitted to 
show, if believed, an attempted suppression of evi¬ 
dence. .1 

That the assault was so long after the threats is 
readily explicable—at least properly arguable—by 
a silence enforced through the strongest of human 
motives—lust and fear. Remoteness goes to 

■i 

weight, not relevancy. 

Funk’s case (16 App. D. C. 478, 493) illustrates 
the principle here involved. It was there objected 







that evidence tended to show another offense or a 
contemplated offense, distinct from that of the 
trial, and that its only purpose was to show the 
jury the character of the defendant, when he had 
not put it in issue. While for this purpose it was 
inadmissible, it was allowed as evidence of flight, 
concealment of identity, continued effort to escape 
arrest. If admissible for this purpose, “ it can not 
matter that incidentally it may have injuriously 

affected the character of the defendant with the 

• __ « « / 

jury.” 

This court proceeds (pp. 493, 494) : 

In many well-considered cases it has been 
held, upon the same principle authorizing 
evidence of flight and concealment, that 
other attendant and incidental facts may be 
shown as relevant circumstances for the con¬ 
sideration of the jury in cases of the char¬ 
acter of this. Among these are attempts to 
bribe a jailer or other officer; assaults upon 
or attempts to kill officers arresting and 
holding accused upon a different charge; 
attempts to break jail, and possession of 
concealed instruments for that purpose, and 
the like. Whaley v. State , 11 Ga. 123; Revel 
v. State, 26 Ga. 275; State v„ Frederic, 69 
Me. 400, 403; Dean v. Com., 4 Gratt. 541; 
State v. Mallon, 75 Mo. 355; State v. Jack- 
son, 95 Mo. 649, 661; State v. Duncan, 116 
Mo. 288, 310; Palmer v. State, 65 N. H. 216, 
220; Russell v. State, 38 Tex. Cr. Rep. 590, 
596; Waite v. State, 13 Tex. Cr. App. 169, 
178, 180; Burris v. State, 38 Ark. 221, 225. 

Upon both principle and authority, we are 
of the opinion that had the defendant actu- 




ally assaulted McFeely, the fact would have 
been admissible, and for the same reasoi his 
confession of a contemplated assault for the 
purpose of escaping was rightly admitted. 

As to Bird’s case (180 U. S. 356), the second 
line of appellant’s defense, a cursory perusal will 
limit its general language to its special j facts. 
Briefly they were: That Bird, in the month before 
he killed his victim, had threatened to thrash an¬ 
other member of his party and had cursed them all 
collectively. Of this the Supreme Court says: 

The particular violence threatened was 
not against the deceased but against another 
member of the party; and the vulgar lan¬ 
guage attributed to the accused was! of a 
character not unusual among coarse men en- ' 
gaged in such an adventure (p. 360). ! 

Again, six months after the homicide it was tes¬ 
tified : ' j 

That Bird was very disagreeable and 
tried to pick a fight with the woman Naomi 
Strong; he acted very funny; you had to 
watch him and be careful. He got awful 
good after that and everything was just so. ' 
It was “Charles this” and “Naomi that.” 

Of this the court continues to say (pp. i 360- 
361): j 

The matters so testified took place six 
months after the alleged murder and would 
seem to have no bearing, direct or reinote, 
upon the guilt of the accused, but still may 
have tended to x persuade the jury that Bird 
was a dangerous man and likely to kill any¬ 
one who excited his anger. 
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The real error in the case which the Supreme 
Court deemed substantial was in the failure of the 
trial court to properly instruct on the question of 
self-defense; and the finding of error in the two 
assignments first detailed is not emphatic, and the 
conclusion is bottomed really on the misdirection 
of the trial court. However that may be, the facts 
afford no parallel to the instant appeal. 

To the suggestion that the court should have 
commented on the testimony of the Brown woman 
the obvious response is that it was not invited; 
that to hold her an accomplice would be a strain; 
that if she were, all corroboration that the case 
was capable of was given. It is hard to imagine 
any stronger confirmation of a man’s statement 
that he would do a thing than that afforded by his 
doing it. 

On the defendant’s testimony, who took the 
stand in his own behalf, comment is superfluous. 

Self-defense is his answer to everything proved 
against him. As was said in Burge’s case: 

There was not a particle of evidence in 
the record to corroborate . his incredible 
story. 

It is respectfully submitted that he pay the pen¬ 
alty of his crime. 

, John E. Laskey, 

United States Attorney, D. C. 

Morgan H. Beach, 
Special Assistant U. S. Attorney, D. G. 
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